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Docket Entriea 

7-21-72 Filed Complaint & Issued 20 & 60 day Sammons. 

9- 3-72 Filed Sammons and Marshal’s return — Served 
John D. McLcllan Jr. Deputy Commissioner — 
US Employees’ Compensation by mailing a 
copy by certified mail to the Attomey-Oen., 
Washington D.C. on 8-2-72 Served — Qeorge 
McMullen on 7-27-72. 

9-29-72 Filed stip & order that time to answer pltff’s com- 
plaint is ext. to 9-30-72 — So ordered. Brieant, 
J. 

9-29-72 Filed deft’s Answer to complaint (McMullen). 

10-10-72 Filed Answer of deft. John D. McLellan, Jr. to 
complaint. 

10- 9-73 Filed deft’s (Eugene McMullen) notice of motion 
for summary judgment — ret. 10-17-73. 

10- 9-73 Filed deft’s (McMullen) statement of facts. 

10-16-73 Filed affdvt. of Terence Qargan in support of mo- 
tion by deft. George McMullen for summary 
judgement. 

10-16-73 Filed stip. & order adjourning motion to 10-30-73 
— Brieant, J. 

10- 16-73 Filed memorandum of law in support of the Mc- 

Mullen motion for summary judgment. 

11- 21-73 Filed memorandum & order-granting defts’ mo- 

tion for summary judgment — The Clerk shall 
enter judgment in favor of Qeorge McMullen as 
Executor of the last will and testament of Eu- 
gene McMullen, deceased, and against St. Paul 
Mercury Ins. Co. in the Amount of $14,994.60, 
and costs — So ordered — Brieant, J.-m.n. 

11-27-73 Filed Judgment #73,929 — that deft. George Mc- 
Mullen as Executor, have judgment against the 
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Docket Entries 

pltff. St. Paul Mercur>' Ins. Co. in the amount 
of $14,994.60, with costs to be taxed — .Judfpnont 
entered — Clerk -mailed notice cnt. 11-27-73. 

12- 3-73 Filed memo attached to letter dated 11-30-73 — 
Treating the letter as a motion to reargue the 
memorandum decision dated 11-21-73 — the re- 
argument is granted. On such reargumcnt, the 
prior determination of the Court is adhered to, 
and in addition, the Court fixes the reasonable 
value of the legal services rendered to the Es- 
tate of Eugene McMullen, deceased, in this ac- 
tion at the sum of $1800. which shall be a lien 
on the judgment recovered — So ordered — 
Brieant, J. 

12-14-73 Filed Bill of costs on Judgment #73,929 — as 
taxed in the sum of $20. and added to the judg- 
ment. 

12-20-73 Filed plaintiffs’ Notice of Appeal from judgment 
of November 21. m/n. 

12-20-73 Filed Notice of Appeal of deft. Eugene McMullen 
from judgment of November 21. m/n. 

12-27-73 Filed Statement Under Rule 9(g) in opposition 
to deft’s motion for summar}’ judgment. 

12-27-73 Filed Memo of liaw of Plaintiff’s CH’erseas Afri- 
can Const. Corp., employer, in opposition to 
motion for summary judgment. 

A true copy 

Batmond F. Buboharot, Clerk 

By Warner Freeman 
Deputy Clerk 


! 
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Complaint 

UNITED STATES DISTRICT COURT 
Southern District or New York 

il 

[Same Titlr] 

The plaintiff R, by their attomeyR, Jacowitz & Silverman, 
P.C., allege as follows: 

1. This action is brought under and pursuant to the 
provisions of Section 21 of the Ijongshorcmcn’s and Har- 
bor Workers’ Compenflation Act, 33 USC section 921 and 
section 1651 of the Defense Base Act (42 USC section 1651, 
et seq.), to set aside a Compensation order based on an 
injury which v'curred in a Foreign Conijjensation District, 

' and the proceedings having been had before the Deputy 

^ Commissioner of the Second Compensation District, as 

I hereinafter more fully appears. 

I 2. At all the times hereinafter mentioned, John D. Mc- 

Lellan, Jr., was and now is a duly appointed Deputy Com- 
missioner for the Second Compensation District under the 
Longshoremen’s and Harbor Workers’ Compensation Act 
and the Defense Base Act. 

3. In August, 1968, plaintiff, a construction corpora- 
tion, incorporated under the laws of the State of Delaware 
agreed to construct and was in the process of constructing 
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a Water intake, treatment plant and water supply and 
distribution system in Chisimaio, Somali, Africa. 

4. In August, 1968, the defendant, Eugene McMullen, 
was employed by the plaintiffs. Overseas African Construc- 
tion Corporation, as chief accountant and alleged to have 
sustained injuries as a result of said employment. 

5. The project heretofore mentioned in Chisimaio, So- 
mali, was totally financed on a development loan basis. 
As evidenced by a letter to the Deputy Commissioner from 
the Deputy Assistant General Counsel for Africa of the 
Agency for International Development for the Department 
of State of tho United States, dated February 22, 1972, 
and marked Carrier’s Exhibit “B” and introduced into 
the record, and as such the enforcement of any relief sought 
by the defendant Eugene McMullen, is not within the juris- 
diction of the Deputy Commissioner. 

6. On July 6, 1970, the defendant, Eugene McMullen 
forwarded a letter to the office of the Deputy Commissioner 
purporting to set forth a claim under the Defense Base 
Act, which was filed after the time for said filing as set 
forth by statute and was improper. 

7. Thereafter, Eugene McMullen, died before the de- 
termination of this claim and no evidence of a proper party 
to receive the award has been introduced. 

8. Thereafter, and on or about June 22, 1972, and after 
hearing, the defendant, John D. McLellan, Jr., purporting 
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to act under the Longnhoremcn’B and Harbor Workers’ 
Compensation Act as extended by the Defense Base Act, 
as amended (42 USC 1601) made an award and signed and 
entered an order, a copy of which is annexed hereto as 
exhibit "A”, allowing the aforementioned claim of Eugene 
McMullen, and directing the pa>'ment of Compensation to 
the Executor of his purported Estate. 

9. Such award and order are not in accordance with 
law but contrary thereto and to the facts and against the 
evidence in that at the time Eugene McMullen, alleged to 
have sustained an injury, the Construction Contract and 
obligations thereunder w’bich his employer. Overseas Af- 
ricar Construction Corporation, performed was a contract 
pursuant to a Development Loan from the Agency for 
International Development and hence there is no manda- 
tory coverage under the act and the Deputy Commissioner 
is devoid of jurisdiction ; and there is no jurisdiction since 
the claim w’as not filed within the time required by law; 
and there is no medical evidence to substantiate the claim 
for benefits ; and there is no evidence of a proper party to 
receive the award. 

WnEBEroBE, plaintiffs pray that an injunction bo granted 
restraining defendant from enforcing such order dated 
June 22, 1972, and directing that such award and order 
be vacated and that the compensation claim heretofore filed 
by Eugene McMullen be dismissed or alternatively, that 
the award and order be rescinded and the matter remitted 
to the Deputy Commissioner to take the testimony of the 
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officials of the Agency for International Development as 
to the natnre of the project heretofore discussed, and for 
such other and farther relief as may be jnst together with 
the costs of this proceeding. 


Irwin B. Silvennan 
For the firm : 

Jaoowitz ft Silverman, P.C. 
Attorneys for Plaintiffs, 
Office ft P.O. Address 
44 Court Street 
Brooklyn, N.Y. 11201 



Exhibit A Annexed to Complaint 
CompMuathm Order 


(See Opposite f^y) 
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Exhibit B Annexed to Complaint 

Letter from Department of State, 
Agency for International DoTelopment 

(See Opposite 



DCPARTMCNT OT STATE 
AOCNCV fOM IMItANATIONAl. OCVIUIAMCNT 
iwi n iiiaTo m •«. mM 


Mr. Joka NeClcUaii 
Orpuijr OamlrtlOMr 
DtpartaMt of LrMr 
3n W. W>Ui StrMt 
Itaw lark, Bav Tork 10096 


A.F.I.A. 

I- r’cjzim^ ■' 


D- CL Office 


Smt Mr. MaOaUasi 


tha faUavlas lareraailaa la euHi.laa la rcapanaa ta 
roar lasulrr to Mr. Borrr iteUocf coaermlnn Ororaoaa 
Afrloaa UonoUvctloa (korporatloa’a vork oa too 
Chlolaalo lOrt projoet. ISa aork rorfotaoO kp Ovaraoaa 
Afrloaa aaa totallp flaaaooA oa a dovolopoaat laoa 
kaalo. Tba appllcablo leaa 10 doalnaatoO aa Chlolaalo 
mt IMlalpal raelUtloa laaa Ha. bky-H-OOt. 

It Z oaa bo of aar furthar aaalctnata to poa la tbla 
aattar Oa aot baaltato to arlt*. 


■laearalr rotira. 
CiialiL M. *'rr 


G 


I 

J 


SaraU H. tan 

Dapatr Aaalataat Oaaaral Ooaaaal 

for AfMaa 
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Anawer of Defendant McMullen 

UNITED STATES DISTRICT COURT 
SouTHEBN Dutbiot or New Yobk 

[Saub Titljb] 

Defendant, Eugene McMullen, Dec’d, by George Mc- 
Mullen, Executor, answering the complaint herein, shows 
on information and belief as follows: 

1. Admits the allegations of Paragraph One. 

2. Admii.8 the allegations of Paragraph Two. 

3. Admits the allegations of Paragraph Three. 

4. Admits the allegations of Paragraph Four. 

5. Denies the allegations of Paragraph Five. 

6. Denies the allegations of Paragraph Six ex- 
cept admits that on July 6, 1970, a claim was timely 
filed with the office of the Deputy Commissioner, 
setting forth a claim under the Defense Base Act. 

7. Denies the allegations of Paragraph Seven 
except that Eugene McMullen died on January 30, 
1972. 

8. Admits the allegations of Paragn*aph Eight. 

9. Denies the allegations of Paragraph Nine. 


\L 
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Answer of Defendant McMullen 

For a Complete Defense and Counter Claim, 
Defendant Eugene McMullen, Dec’d, 
by George McMullen, Alleges: 

10. The compensation order dated June 22, 1972 
signed by defendant, John D. McLellan, Jr., Deputy 
Commissioner referred to in the complaint is in all 
respects in accordance with the Defense Base Act 
(42 use 1651, et scq.) and the Longshoremen's & 
Harbor Worker’s Compensation Act (33 USC 901 
et seq.). 

11. The defendant, Eugene McMullen, Dec’d, 
was employed by plaintiff. Overseas African Con- 
struction Corporation, as a manager and chief ac- 
countant to work at Chisimaio, Somalia, Africa. 

12. The defendant, Eugene McMullen, Dec’d, 
developed a neurodermatitis which arose out of and 
in the course of employment, constituting an injury 
within the meaning of the Defense Base Act and the 
Longshoremen’s & Harbor Worker’s Compensation 
Act, and said defendant made a claim for compen- 
sation and medical benefits for said injury. 

13. That a hearing was held before John D. Mc- 
Lellan, Jr., Deputy Commissioner, on January 25, 
1972, for the purpose of making a determination as 
to the compensability of said claim. 

14. That at said hearing. Plaintiffs, Overseas 
African Construction Corporation, and St. Paul 
Mercury Insurance Company, were represented by 
their own respective attorneys. The attorney for 
Overseas African Construction Corporation ad- 
mitted that the work involved a “public works’* 
contract with payments being made by A.I.D. and 
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that employees would be covered for compensation 
benefits under the Defense Base Act. 

15. That a policy of insurance was obtained by 
defendant, Overseas African Construction Corpora- 
tion, through the defendant, St. Paul Mercury Insur- 
ance Company, bearing #C3989, covering such em- 
ployment under the Defense Base Act. 

16. That based on the evidence presented to the 
defendant, John L. McLellan. Jr., Deputy Commis- 
sioner, a ('ompensation Order and Award of Compen- 
sation in favor of the defendant, Eugene McMullen, 
Dec’d, was filed and mailed to the defendant on June 
22, 1972. 

17. That notwithstanding the admission set forth 
in the 14th paragraph above, the plaintiff, St. Paul 
Mercury Insurance Company, continues to controvert 
and litigate this claim by denying the employer’s ad- 
missions by denying itf policy of insurance under the 
Defense Base Act and by continuing to refuse to 
make payment of compensation as is required by Sec- 
tion 921 b of the Longshoremen’s & Harbor Worker’s 
Compensation Act without reasonable grounds in 
view of the admissions and concessions made by the 
employers attorneys, and is therefore liable under the 
Ix>ngshoremen ’s & Harbor Worker’s Compensation 
Act (33 USC926) for the costs of these proceedings. 

18. That the court is requested to make such a 
finding that tbis action is brought in violation of 
Section 926 of the Longshoremen’s & Harbor Work- 
er’s Compensation Act, and assess costs in the 
amount of $6,500.00. 

Wherefore, the defendant, Eugene McMullen, Dec’d, 
by George McMullen, Executor, demands that the complaint 
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of the plaintifftt herein be disnuHsed with costs and that the 
defendant, Eugene McMullen, Dec’d, by George McMullen, 
Executor, have a judgment entered against plaintiff, St. 
Paul Mercury Insurance Company for the sum of $6,500.00 
for his costs and attorneys fees. 

Israel, Adler, Ronca & Quociardo 
Attorneys for Defendant, Eugene 
McMullen, Dec’d, by George McMullen, 
Executor 

Office & P.O. Address 

160 Broadway 

New York, New York 10038 

By A. C. Gucciardo 

Anoelo C. Gucciardo 
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Answer of Defendant McLdlan, Jr. 

UNITED STATES DISTRICT COURT 
SouTUEHN District of Nbw York 


[Same Title] 


Defendant, John D. Mcl^ellan, Jr., Deputy Commis- 
sioner, Office of Workmen’s Compensation Progp'ams, 
United States Department of Labor, for its answer to the 
plaintiff’s complaint, shows upon information and belief, 
as follows: 

1. Admits each and every allegation contained in Para- 
graph 1. 

2. Admits each and every allegation contained in Para- 
graph 2. 

3. Admits each and every allegation contained in Para- 
graph 3. 

4. Ad .uts each and every allegation contained in Para- 
graph 4. 

5. Denies each and every allegation contained in Para- 
graph 5. 

6. Admits the allegation in Paragraph 6 that Eugene 
McMullen mailed a letter which constituted a written claim 
under the Defense Base Act which was received by the 
Deputy Commissioner on July 6, 1970, but denies that said 
claim was not timely filed. 


I 


I 




15a 


Answer of Defendant McLellan, Jr, 

7. Admits the allegation in Paragraph 7 that Eugene 
McMullen died during the pendency of this claim but de- 
nies that there is no evidence of a proper party to receive 
the award. 

8. Admits each and every allegation contained in Para- 
graph 9. 

9. Denies each and every allegation contained in Para- 
graph 9. 

As for a First Affirmative and Complete Defense, 
Defendant Alleges Upon Information and 
Belief, as Follows: 

10. That the compensation order complained of is in 
all respects in accordance with law. 

Whebepobe, defendant Deputy Commissioner prays 
that the complaint be dismissed. 

Dated: New York, New York 
October 10, 1972 

Whithey Nobth Setmoub, Jb. 
United States Attorney 
Qilbebt S. Flaischeb 
Attorney in Charge 
Admiralty & Shipping Section 
U.S. Department of Justice 
Attorneys for Defendant 
John D. McLellan, Jb., 
Deputy Commissioner, United 
States Employees’ Compensa- 
tion Comm. Second Compensa- 
tion District 


By: Terence Gargan 
Terence Oargan 
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Notice of Motion for Summary Judgment 

UNITED STATES DISTRICT COURT 

SOUTUEBN DiSTBICT OF NeW YoBK 
[Same Title] 

SiBs: 

Please Take Notice that defendant, Eugene McMullen, 
Dec’d by George McMullen, Elxecutor, will move this Court 
pursuant to the direction of Judge Rrieant, to be held in 
U.S. Courthouse, Room 2204 Foley Square, New York, New 
York, on the 17th day of October 1973, at 10:00 o’clock 
in the forenoon thereof, or as soon thereafter as counsel 
can be heard for an order granting a summary judgment 
pursuant to Rule 56 of the Rules of Civil Procedure of the 
District Courts of the United States on the ground that 
there is no genuine issue as to any material fact and that 
said defendant is entitled to judgment affirming the award 
of the Deputy Commissioner as a matter of law and for 
such other and further relief as to the Court may seem 
just and proper. 

In addition, counsel will request a hearing to fix counsel 
fees, pursuant to Section 926 of the Longshoremen’s and 
Harbor Worker’s Compensation Act (33 USC 926) for in- 
stituting these proceedings without reasonable ground. 

The defendant, John D. McClellan, Jr., will submit on 
or before October 17th, 1973 a certified copy of the Com- 
pensation Order and original Transcript of Proceedings 
held before the U.S. Department of Labor, Office of Work- 
men’s Compensation Programs, on January 25, 1972 in the 
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matter of Eugene McMullen, Claimant-Employee, vs. Over- 
seas African Construction Corporation, Employer, St. Paul 
Mercury Insurance Company, Carrier, case number DB-F 
2-18791, together with exhibits therein, and defendant re- 
spectfully refers the Court to these same documents for 
consideration of this motion. Pursuant to Rule 9 of the 
General Rules of the (J.S. District Court of the Southern 
and Eastern Districts of New York, you are requested to 
serve upon the undersigned opposing affidavits and mem- 
orandum on or before October 12th, 1973. 

Dated: New York, New York 
October 4th, 1973. 

Yours, etc. 

Israel, Adler, Ronca & Qnociardo 
by: Angelo C. Oucciardo 
A member of the firm 
Attorneys for Defendant 
Eugene McMullen, Dcc’d 
To: 

Whitney North Sejinour, Jr. 

U.S. Attorney 
Gilbert 8. Fleischer 
Admiralty & Shipping Section 
Department of Justice 
Attorney for John McClellan, Jr., 

Deputy Commissioner 

To: 

Jacowitz & Silverman, P.C. 

Attorneys for Plaintitf Overseas 
African Construction Corp. 
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Statement Under Rule 9(f) 

UNITED STATES DISTRICT COURT 
SouTHKBM D18TBICT or New York 

[Same Title] 

Statement Undeb Rule 9 (g) or the General Rules or the 
Southern District or New York in Support or Depend- 
ant’s Eugene McMullen, Dec’d, Motion pob Summary 

Judgement 

1. That the defendant’s Deputy Commissioner’s Com- 
pensation Order dated June 22, 1972 awarding Workmen’s 
Compensation benefits to defendant Eugene McMullen, 
Dec’d, is in accordance with law. 

2. That the Deputy Commissioner’s finding that the 
claimant, Eugene McMullen was engaged in employment as 
defined under the Defense Base Act (DBA) 42 USC 1651 
(a) is substantiated by the record and should not be dis- 
turbed. 

3. That the Deputy Commissioner’s finding that the 
claimant, Eugene McMullen, Dec’d, was disabled due to a 
work related nenrodermatitis is supported by the record 
and such finding should not be disturbed. 

4. That the claimant died on January 30, 1972, and 
pursuant to the Decedent’s Estate Law of the State of New 
York, George McMullen has been appointed Executor for 
the Estate of Eugene McMullen, Dec’d, Letters Testemen- 
tary (sic) to George McMullen were issued by Judge Sobel 
on January 3, 1973, and are still valid and in such capacity 
he has the power and authority to receive the award men- 
tioned in paragraph #1. 
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5. That the claim has been timely filed within the mean- 
ing of the Longshoremen’s and Harbor Worker’s Com- 
pensation Act, 33 use 901, et seq., and the records sab- 
stantiates such finding by the Deputy Commissioner and 
should not be disturbed. 

6. That the Plaintiff’s request to the Court for an in- 
junction restraining the defendant. Deputy Commissioner 
John D. McLcllan, Jr., from enforcing his Order of Award 
dated June 22, 1972 is not in accordance with the Longshore- 
men’s and Harbor Worker’s Compensation Act, 33 USC 
901 et seq., as amended by the Defense Base Act (DBA) 
42 USC 1651 (a). 

Dated: New York, New York 
October 4th, 1973 

Yours, etc. 

Israel, Adler, Ronca & Qucciardo 
By: Angelo C. Qucciardo 
A member of the firm 
Attorneys for Defendant 
Eugene McMullen, dec’d 
To: 

Whitney North Seymour, Jr. 

U. S. Atorney 
Gilbert S. Fleischer 
Admiralty & Shipping Section 
Dept, of Justice 

Attorney for John McLellan, Jr. 

Deputy Commissioner 

To: 

Jacowitz & Silverman, P.C. 

Attorneys for Plaintiff, 

Overseas African Construction Company 


s, 
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Affidavit of Terence Gargan in Support of Motion 

UNITED STATES DISTRICT COURT 
SouTHKBN District of New York 

[Same Title] 

State of New York ) 

County of New York ) as.: 

Terence Qaboan, being duly sworn, deposes and says: 

1. I am an attorney in the Department of Justice, Ad- 
miralty & Shipping Section, and api)ear on behalf of John 
D. McLellan, Jr., Deputy Commissioner, United States Em- 
ployees Compensation Commission, Second Compensation 
District. 

2. This affidavit is made in support of the motion by 
George McMullen, Executor of the Estate of Eugene Mc- 
Mullen, for summary judgement. 

3. On June 22, 1972, the United States Employees ’ Com- 
pensation Commission granted claimant Eugene Mc.Mullen 
a cash award after conducting a proceeding at which fac- 
tual evidence was presented and at which all of the defenses 
raised by the carrier were decided adversely to the carrier. 

4. The Commission determined that claimant was en- 
gaged in employment as defined under the Defense Base 
Act, 42 U.S.C. 1651(a); that claimed disability was com- 
pensable under the act; that a proper party was appointed 
to recover the award; that the claim was timely filed; and 
the claimant’s employer. Overseas African Construction 
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Corp. placed a proper policy of insurance with the carrier 
for coverage and for benefits under the Defense Base Act. 

5. The carrier St. Paul Mercury Insurance Co., after 
collecting premiums on the policy, now seeks to avoid its 
obligation by up|K‘aling to this Court on the grounds previ- 
ously determined adversely to it by the Commission. 

6. Furthermore, paymc’iit which should have been made 
within 10 days after lieiiig awarded on July 22, 1972, has 
not been made and plaintiflF’s estate has been thereby se- 
verely prejudiced. 

7. The carrier has not confornuHl to the requirements 
of Section 21(b) of3.SU.S.C. 921(b) as more fully discussed 
in the accompanying .Memorandum of laiw. The award 
plus 20 percent thereof should be paid forthwith. 

8. The moving paj>ers submitted in support of the mo- 
tion for summary judgment discuss the issues involved in 
sufficient detail, and therefore a repetition will not l>e made 
here. 


WiiKRETORE, it is resi)ectfully submitted that for the rea- 
sons set forth in the moving papers of defendant, Eugene 
McMullen, the motion for sununary jmlgment be granted 
together with the 20% additional payment pursuant to the 
Statute and for other and further relief as the Court may 
deem just and proper in the premises. 

8 / 

Terence Oaboan 


(Sworn to October 16, 1973.) 
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Affidavit of Irwin B. Silverman in 
Opposition to Motion 

UNITED STATES DISTRICT COURT 
SouTUEBK District of New York 

[Same Title] 

State of New York ) 

County of Kings ) ss. : 

Irwin B. Silvf.rman, being duly sworn deposes and says : 

That he is a member of the firm of Jacowitz & Silver- 
man, P.C., attorneys for the plaintiffs herein and that he 
is fully familiar with all of the facts and proceedings 
heretofore had herein. 

The attorneys for the defendant, Eugene McMullen, 
Dec’d has moved under the Rules for Summary Judgment, 
and contends that the Deputy Commissioner’s Compensa- 
tion Order dated June 22, 1972, Is in accordance with the 
law. We take issue w'ith the defendant’s contention and op- 
pose his motion for Summary Judgment, and contend that 
neither the law or the record support his contention, as to 
require this Court to deny the motion, or in the alternative 
to restore the matter for development for proper testimony. 

The defendant, Eugene McMullen, Dec’d was employed 
by the Overseas African Construction Corporation as a 
chief accountant and office manager of a project consisting 
of the construction of a settling tank for water and laying 
a pipe from the tank to the town of Chisimaio, Somalia, 
Africa during the period from May, 1968 to December, 
1968. The defendant, sustained a neuro-dermatitis involv- 
ing parts of his body as a result of such employment as 
alleged. 
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The project was supervised by the U.S. Corps of Engi- 
neers, who approved the work l)eing done and authorizing 
payment for it under the terms of the Construction contract. 
Funds for payment of the completed parts of the project 
were provided by the Agency for International Develop- 
ment. 

There is no dispute as to the fact that the work being 
performed at Chisiniaio, Somalia, was an A.I.D. financed 
project. But to make a legal determination, as the Deputy 
Commissioner did, that because it was an A.I.D. Project, 
it was another name for the Defense Base Act construction 
contract is untenable. 

The Defense Base Act, (42 U.S.C. section 1651) provides 
Compensation for Disability or Death to Persons Employed 
at Military, Air, and Naval Bases Outside the United States 
— There is nothing in the record that Chisimaio, Somalia 
is any of the above covered areas. In fact, the record will 
support our contention, that there is no jurisdiction — Page 
71 & 72 of the transcript — In response to the Deputy Com- 
missioner’s question: 

Q. There was no other U.S. Government Military 
establishment there at the site, to your knowledge? 

A. No. 

The project at Somalia was totally financed on a de- 
velopment loan basis to the Republic of Somalia, through 
the Agency for International Development. As evidence 
of this fact, see attached letter from the Assistant General 
Counsel for Africa of A.I.D. dated February 22, 1972, 
which clearly sets forth the fact that the work performed 
by Overseas African Construction Cori)oration in Cbisi- 
maio was totally financed on a development loan basis. 
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The policy of coveraKC in question issued by St. Paul 
Mercury Insurance Company was Voluntary in nature since 
the project was financed as a Development Loan from A.I.D. 
The employer herein was not required to provide coverage 
on this job, under the Defense Base Act, but did so on a 
voluntary basis and under the terms of the defendant’s con- 
tract of employment agreeing to provide compensation in- 
surance. 

It is further contended that there was no jurisdiction 
since the defendant did not file his claim timely. It was al- 
most two years after the occurrence when he filed his claim. 

The Compensation Order made by the Deputy Commis- 
sioner was improper and unsupported by competent medical 
evidence. No testimony was taken from the defendant’s 
attending physician. His reports were objected to by your 
deponent. These medical reports leave much to the imag- 
ination since Dr. Biro indicates that the claimant had sus- 
tained a similar condition in Vietnam in 1966 but was under 
“fairly good control in 1968 up until the month of May.” 

The request by the defendant for the award and 20% 
penalty for non-payment is unsupportahle. We maintain 
that there was no Executor appointed at the time of the 
Compensation Order dated June 22, 1972, and therefore, 
the order was defective since there w'as no legal representa- 
tive of the Estate. 

Further, notice and receipt of the Compensation Order 
was not served on our office. The Service of process was 
not complete. In any event, an action was commenced 
within thirty days of the Compensation Order and there- 
fore a 20% penalty is not in order. Gulf Stevedore Cor- 
poration v. Hollis, 298 F. Supp. 426 (1969), provides in 
part: 
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“If any cmployor or hiH ofTicors or af^cnts fail to comply 
with a compensation order making an award, that has 
become final, any beneficiary of such award or the Deputy 
Commissioner making the order, may apply for the enforce- 
ment of the order • • •'* 

With respect to the finality of orders section 21(a), 
33 U.S.C. section 921 (a) provides : 

“A cm^ensation order shall become effective when 
filed in tir office of the deputy Commissioner • • • and, 
unless proceedings for the suspension or setting aside of 
such order are instituted as provided in suosection (b) of 
this section, shall l)ecome final at the expiration of the 
thirtieth day thereafter.” 

Since this action was instituted within thirty days after 
the Compensation Order, that order has not become final 
and the Court has no jurisdiction to enforce it. 

Wiir.KF.roRF., it is respectfully submitted that for the 
reasons set forth above and in our Memorandum, there is 
no substantial evidence in the record to support the Deputy 
Commissioner’s Order, the plaintiffs pray for an order 
denying the motion for Summary Judgment, and directing 
that such award and order l)e vacated and that the com- 
pensation claim heretofore filed hy Eugene McMullen be 
dismissed, or in the alternative, that the award and order 
be rescinded and the matter remitted to take the testimony 
of the officials of the Agency for International Development 
as to the nature of the project heretofore discussed, and 
for such other and further relief as may be just and proper, 
together with the costs of this proceeding. 

Irwin B. Silverman 
(Sworn to October 29, 1973.) 
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UNITED STATES DISTRICT COURT 

SOUTUKBN DibTBICT OF New YoBK 
[Same Tnui] 

Statement Under Rule 9(g) of the General Rttles of 
the Southern District of New York in Opposition 
to the Defendant's Motion for Summary 
Judgment. 

1. The Deputy Commisflioncr’g decision and Compensa- 
tion Order dated June 22, 1972 awarding the defendant 
Compensation is not supported by any evidence in the rec- 
ord and not in accordance with the Defense Base Act, 42 
U.S.C. section 1651, and therefore, must be reversed as a 
matter of I^aw. 

2. The policy of coverage in question issued by St. Paul 
Mercury Insurance Company, was voluntary in nature and 
not mandatory under the Defense Base Act, but was in pur- 
suant to the terms of the defendants contract of employ- 
ment. 

3. There is no jurisdiction based on the untimely filing 
of a claim by the defendant, Eugene McMullen, which filing 
was almost two years after condition w'as sustained. 

4. The Compensation Order made by the Deputy Com- 
missioner was improper and unsupported by competent 
medical evidence of a causally related disability. 
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5. The CompenHatioii Order made by the Deputy Com- 
miRHioner dated June 22, 1972, deHiffnated the Estate of 
Euffene McMullen c/o OeorKe McMullen, Fjxeeutor, was de- 
fective since there was no legal representative of the Es- 
tate when the Order was filed. Notice of the Compensation 
Order was not completed as to proper service on the Attor- 
neys for the Carrier, h<!rein. Action was commenced within 
thirty days of the Com|)enKation Order and a 20% iKsnalty 
therefore, should not be granted. 

Dated: Brooklyn, N.Y. 

October 27, 1973 


Yours, etc., 


JaCOWITZ & SmVBBMAN, P.C. 
By: Irwin B. Silverman, 
Attorneys for Plaintiffs, 
Overseas iVfrican Const. Corp. 


Whitney North Seymour, Jr. 

U.S. Attorney 

Gilbert S. Fleischer 
Admiralty & Shipping Section 
D<*pt. of Justice — Room 4248 
Attorney for John McLellan, Jr. 
Deputy Commissioner 

Israel, Adler, Ronca & Oucciardo 
Attorney for Eugene McMullen, dec’d 
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UNITED STATES DISTRICT COURT 
SouTHEBM DiaraicT or New Yobk 

[Same Title] 

BrieatU, J. 

DefondantH McMullen and McLellan move for Kummary 
judgment, purHuant to Rule 56, F.R.Civ.P., di8roiH(<iiig the 
complaint here, and granting judgment on McMullen’s 
counterclaim affirming the award of the Deputy Commis- 
sioner of the United States Employee’s Comfieiisation Com- 
mission, for statutory penalty for failure to jmy or stay the 
award, and counsel fees to be awarded against plaintiffs for 
instituting these proceedings without reasonable ground. 

Plaintiff Overseas African Construction Corporation 
(hereinafter “Employer”) is a Delaware corporation en- 
gaged in just those activities which its name implies. 
Plaintiff St. Paul Mercury Insurance Company (“St. 
Paul”) issued to the Employer’s assignor, and endorsed 
for Employer, a certain insurance jwlicy the effect of which 
is at issue here. 

On July 21, 1972, plaintiffs instituted this action, pur- 
su::!it to ^21 of the I.iongshoi «men ’s and Harlior Worker’s 
Compensation Act (33 U.S.C. ^921) and the Defense Base 
Act (42 U.S.C. ^1651, et aeq.) to enjoin enforcement of a 
comi)en8ation award dated June 22, 1972 made by defend- 
ant McLellan in his official capacity (“the award”), set- 
ting asid'i the order and for other relief. 


I 



I 

I 


! 
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I Subject matter jurisdiction exists under 33 U.S.C. ^,921 

(c) and 28 U.S.C. ^1337. 

There are no contested factual issues. Our jurisdic- 
tion is limited to a review of the proceedings l)eforc the 
Commissioner. 

Claimant Eugj’ne McMullen, since deceased, was hired 
in New York by Employer as Office Manager and Chief 
Accountant, pursuant to a written contract dated May 14, 
1968. 

He was assigned to a project at Chisimaio, Somali Re- 
public, Africa, during the period from .May 1968 to De- 
cember 1968. There, his Employer was engaged in a proj- 
ect supervised on a full-time basis, solely by the U. 8. Army 
Corps of Engineers, and financed entirely by the Agency 
for International Development (“A.I.D.") of the United 
States Government, W’hieh |>aid out development loan funds 
directly to the contractor, for the account of the Govern- 
ment of (he Somali Republic, as partial i>erformance was 
certified to it by the Corps of Engineers. 

The loan was designated as “('hisimaio Port and Mu- 
nicipal Facilities I»un No. 649-11-002”. The Employer was 
engaged in Phase II of that project. The initial element 
of scojK- of work was const met ion of a settling tank for 
water drawn from a nearby river, and installation of a 
pipe line from the tank, to the town of Chisimaio, and the 
I*ort. But the single projwt also included additions to 
existing |K)rt facilities at Serpenti Island, near Chisimaio. 
The scope of work there comprised a new cargo she<l, an 
overhead conveyor to handle cargo, and placing of a quan- 
tity of rip rap as reinforcement of a breakwater. The 
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work was difficult; the climate inhospitable. Tension aris- 
ing out of thefts of equipment and inventory under his 
charge combined with .he long hours and hot humid weather 
to produce a severe and disabling case of work related neu- 
rodermatitis, on his hands, feet and elsewhere. At least, 
so the Deputy Commissioner found, and there is substan- 
tial evidence in the record to justify such finding. He was 
treated locally, and then hospitalized in Nairobi General 
Hospital in Kenya on two occasions in August and Decem- 
ber 1968. 

Ultimately in December, McMullen was repatriated for 
reasons of health, at a time when his skin rash was so 
malodorous as to result in his being put off the aircraft at 
Rome, Italy, while en route to the United States. 

His skin condition never fully cleared up; he remained 
unemployed subsequent to January 1, 1969, until his death 
on January 30, 1972. 

The policy issued by St. Paul provided that: 

“Item 3. Coverage A of this policy applies to the 
workmen’s Comi)ensBtion law and any occupational 
disease law of each of the following states: Volun- 
TABv New York Except as Noted on Enot. #3.” 

Endorsement No. 3 provides: “It is understood and 
agreed that Public I^w 208 benefits apply as re- 
s|)ect8 the A.I.D. Projects only.” 

Endorsement No. 5, subparagraph 2) provides: “Pol- 
icy includes employees working in Chisimaio, So- 
malia • • 

Initially, the employee filed claim under the New York 
State Workmen’s Compensation Law. While a reasonable 


31a 


Memorandum and Order Appealed From 

conRtruction of the policy nhould bring the employee alno 
within “Voluntary New York” the Ntw York Commission, 
after a hearing held June 29, 1970, dismissed the claim for 
lack of jurisdiction. See ^113, New York Workmen’s Com- 
pensation Law (requiring waiver by claimant, employer 
and carrier of “their admiralty or interstate commerce 
rights and remedies”] and Lewis v. Kna]>pen, Tippetts 
Abbett Engineering Co., 304 N.Y. 404 (19.')2). 

The federal Commissioner relied on Endorsement No. 
3. After an evidentiary hearing, the entire record of which 
has been reviewed by this Court, defendant Commissioner 
made findings of fact, all of which arc supported by sub- 
stantial evidence. 

He found specifically that: 

“Chisimaio, Somalia, Africa, • • • is locat3d in vho 
Foreign Compensation District, established pursuant 
to the provisions of the Defense Base Act (42 USC 
1651, et seq.,) which is an extension of the Longshon*- 
men’s and Harbor Workers’ Compensation Act (33 
USC 901, et seq.;) that said employment was pursuant 
to a contract to be performed outside the Continental 
United States, as defined in Section 1(a) of the De- 
fense Base Act (DBA) [42 USC 1651 (a)] and that 
the liability of the employer for compensation under 
said Act was insured by the St. Paul Mercury Insur- 
ance Company.” 

He found that the nature of the employment was such as to 
come within the Defense Base Act jurisdiction, and was a 
public works contract involving harbor improvements. He 
also found: 

“there is lack of substantial evidence to overcome the 
presumption that this claim comes within the provi- 
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sion of the Defcnne Base Act ; that the DBA does apply 
to this contract and the employment thereunder * * * ; 

the policy, #C-3989, [of Plaintiff St. Paul] can 
reasonably be held to apply to the employment of the 
claimant under the contract described herein and that 
policy provides the Defense Base Act insurance cover- 
age required of the contractor-employer herein; that 
the term “A.I.D. Project” in the policy could reason- 
ably be a name for the DBA construction contract de- 
scribed herein, since payments for the work were made 
through and by A.I.D.” 

He also found that the disability “arose out of and in the 
course of the employment”, and “constitutes an injury” 
within the statute. 

The Deputy Commissioner made an award in the amount 
of $11,250.00, plus $1,245..50 for medical expenses. This 
sum, less a lien for counsel fees before the Commissioner 
in the amount of $2,500.00, was directed to be paid forthwith 
to the “Estate” of the deceased employee. 

Plaintiffs seek to set aside the award, and concede that 
the “sole issue in this case is whether the Deputy Com- 
missioner’s decision • • • is supported by substantial 
evidence.” 

We think it is so supported. Although no physicians 
testified as to causation, or the etiologj' of the neuroder- 
matitis, medical reports of a treating physician wore prop- 
erly received in evidence, and were entitled to some weight. 
The carrier came forward with no expert or other testi- 
mony on causation, and its deforse Ix-fore the Commissioner 
on this aspc'ct may be characterixed as half-hearted. 
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The only seriouH issue is whether the policy covered 
I the workmen’s compensation benefits in this case. The 

employee was entitled to compensation both by the statute 
* relied on in the administrative hearing, if this was a project 

of the sort comprised by the Defense Base Act, and by bis 
contract of employment.’ 

The policy si)ecifically refers to coverage for employees 
working in Chisimaio, Somalia, and Endorsement No. 3 
must be road as intending to refer to Public Law 208 bene- 
fits (i.e. Defense Base Act) as being available to A.I.D. 
projects. A reading of the policy and the employment 
agreement certainly indicates that the parties (Employer 
and St. Paul) then viewed the Chisimaio project as one 
which required compensation insurance under the Defense 
Base Act. While the Employer cannot waive the carrier’s 
rights, its intention, and that of carrier when the policy 
was issued are of some weight in the matter. The con- 
clusion is inescapable that both regarded the Chisimaio 
project as within the Defense Base Act. 

This conclusion, shared by the Deputy Commissioner, 
is supported by substantial evidence. The full presence of 
the United States Army Corps of Engineers, supervising 

1. The contract provided: 

"Section 7. Employee’s I.ssl-rance Benefits 

(a) Employer agrees to procure and jay the premiums for 
such compensation insurance as will accord to Employee (or to 
his estate or dqandents, in the event of his death) the statutory 
benefits for death or injury to which the Employee may be en- 
titled under the applicable Federal law of the L’niterl States in- 
cluding but not limited to the Defense Base Act and War Haz- 
ards Compensation Act. Said workmen's compensation insur- 
ance shall also include coverage of Employee for illness due to 
endemic diseases of Somalia • * 
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the job, and approving all vouchers for interim payment 
for estimated quantities of rip rap placed in this Somalian 
Harbor is compelling. The mission of the Corps of Engi- 
neers is defense; it is not the Clerk of the Works, or a con- 
sulting engineering firm for the private projects of foreign 
governments, howsoever financed. 

Courts must remember the admonition that “We are 
not to shut our minds as Judges to truths that all others 
can see and understand” [McGovern v. City of New York, 
234 N.Y. 377, 392 (1943)]. Certainly we should not reverse 
administrative determinations for lack of substantial sup- 
porting evidence, when the latter recognize an A.I.D. harbor 
project for what it is, and for what the parties also recog- 
nized it to be when the insurance was placed. 

We may rely on such factual determinations, even when 
they relate to jurisdictional facts. 8ee Michigan Mutual 
Liability Co. v. Arrien, 344 F.2d 640, 645 ( 2d Cir. 1965), 
cert, denied 382 U.S. 835, and cases there cited. In that 
case, the Court noted “the administrative determination 
that a case falls within the federal jurisdiction is ‘entitled 
to great weight and will be rejected only in cases of ap- 
parent error’.” [Quoting Davis v. Department of Labor, 
317 U.S. 249 (1942).] 

A literal reading of the applicable definitions found in 
42 U.8.C. §1651(b)(l) excludes the possibility of such ap- 
parent error. These include; 

“(1) the term ‘public work’ means any fixed im- 
provement or any project, whether or not fixed, involv- 
ing construction, alteration, removal or repair for the 
public use of the United States or its allies, including 
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but not limited to projects or operations under service 
contracts and projects in connection with the national 
defense or with war activities, dredging, harbor im- 
provements, dams, roadways, and bousing, as well as 
preparatory and ancillary work in connection there- 
with at the site or on the project.” 

Surely the Somalian project was a “harbor improve- 
ment” and the water supply “ancillary work in connection 
therewith.” No evidence is cited to the effect that the 
Somali Republic is our “ally” but we should presume 
regularity, on the part of the U. S. Corps of Engineers, 
which probably would not Ik* engaged in supervising a 
harbor project near the politically sensitive Mid-East area, 
except as an ally. 

We need not reach the issue of estoppel by issuance of 
the policy, since the Deputy Commissioner did not rely 
thereon. 

As the Employer and carrier had actual notice which 
was timely, the Deputy Commissioner was justified in his 
conclusion that the claim should not be barred for late filing. 

The fact that the Executor, to whom the award was 
finally made, was not issued letters of testamentary by the 
Surrogate of Kings County, New York, until January 3, 
1973, almost a year after the award was made to him as 
such, is of little moment. The doctrine of relation back 
applies. McGlothan v. Pennsylvania R. Co., 74 F.Supp. 
808 (E.D.Pa. 1947), rev’d on other grounds 170 F.2d 121; 
Doyle V. N.Y. Ontario d W. Ry., 66 App. Div. 398, 72 N.Y. 
Supp. 936 (1901); Rattoon v. Overacker, 8 Johns. 126 


36a 


Memorandum and Order Appealed From 

(1811). As stated by Surrogate Hildreth, In Re Jadwin'a 
Estate, 58 Mi8C.2d 809, 296 N.Y.S.2d 901, 908: 

‘'Courts have held many times that an executor 
becomes such at the moment of death of a testator, and 
that letters subsequently issued are merely evidence 
of the power conferred by the will. The powers of an 
executor named by a testator derive from the will and 
not from the letters subsequently issued by the court.” 
(Citations omitted.) 

A New York executor has statutory autho’-ity to take 
such reasonable actions after death and prior to probate 
as is necessary to preserve the estate. New York EPTL 
^ll'l.S. The Commissioner was entitled to assume that the 
probate would be effected, and that the executor would 
qualify according to law, as he in fact did. Surely delay 
in the Surrogate’s proceedings should not prevent prompt 
adjudication in the United States Department of I^abor. 
The Deputy Commissioner was justihcd in proceeding as 
he did. 

Defendant executor is entitled to judgment on his coun- 
terclaim, and the complaint is dismissed for want of merit. 

Certain peripheral issues remain. Plaintiffs sought no 
interlocutory injunction as required by ^921 (b) of the 
longshoremen’s and Harbor Workers’ Compensation Act. 
Their complaint prayed for an injunction, but no motion 
was made, and no hearing sought or held on notice, to 
demonstrate that irreimrable damage would result if no 
stay were granted. 

Payment was not made timely (within 10 days) as re- 
quired by the Act in the event no stay was sought or re- 
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ceived. The issue is presented whether, under the circum- 
stances, legal fees and costs should be assessed against 
St. Paul. 

Under ^U(f) of the Act, a twenty (2070 percent pen- 
alty is imposed for such non-payment. While an executor, 
as here, ordinarily will not have the immediate need for 
compensation IsMiefits which afTiHits an injured worker in 
the usual case, the penalty is by its terms mandatory. 
While a Court might have stayed imyment at least pend- 
ing probate, and the qualihcution of the personal repre- 
sentative, no such stay was sought, and after January 3, 
of this year, no conceivable basis «>xisted for such a stay. 
Defendant executor is entitled to the 20% penalty. 

I.>egal fees stand on a difTerent footing. Although we 
believe the action lacking in merit, we cannot say that 
plaintitTs position was frivolous or ma’icious. Under all 
the circumstances, each party should bear bis own legal 
fees in this Court. 

The Clerk shall enter jiulgment, pursuant to Rule ">8, 
F.R.Civ.P., in favor of (leorge McMullen as ExiH;utor of 
the I.nst Will and Testament of Eugene McMullen, de- 
ceased, and against St. Paul Mercury Insurance Company, 
in the amount of $14,994.00, and costs. 

So Ordered. 

Dated: Xew York, New York 
Novemb<*r 21, 1973 

Charles Brieant, Jr. 

CiiAai.RH L. Bkieakt, Jr. 

U. S. D. J. 
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UNITED STATES DISTRIC1 COURT 
SouTUEBM District of New York 

[Same TmJi] 

Defendants having moved the Court for summary judg- 
ment pursuant to Rule 56, Federal Rules of Civil Procedure, 
dismissing the complaint here, and granting judg^nent on 
defendant, McMullen’s counterclaim affirming the award of 
the Deputy Commissioner of the United States Employee’s 
Compensation Commission, for statutory penalty for fail- 
ure to pay or stay the award, and counsel fees to be awarded 
against plaintiffs for instituting these proceedings without 
reasonable ground, and the said motion having come on to 
be heard before the Honorable Charles L. Brieant, Jr., 
United States District Judge, and the Court thereafter on 
November 21, 1973, having handed down its memorandum 
and order directing the Clerk to enter judgment, pursuant 
to Rule 58, Federal Rules of Civil Procedure, in favor of 
George McMullen, as Executor of the Last Will and Testa- 
ment of Eugene McMullen, deceased, and against St. Panl 
Mercury Insurance Company, in the amount of $14,994.60., 
and costs, it is. 

Ordered, ADjrDOFJ> and Decreed, that defendant, George 
McMullen, as Executor of the I^Rst Will and Testament of 
Eugene McMullen, Deceased, have judgment against the 
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plaintiiT, St. Paul Mercury Insurance Company, in the 
amount of $14,994.60., with costs to be taxed. 

Dated ; New York, N.Y. 

November 27, 1973 

Ra>'mond F. Burgbardt 
Clerk 

12/14/73 — No appearance in opposition. Bill of Costs taxed 
in favor of the defendants against the plaintifT St. Paul 
Mercury Insurance Company in the amount of $20.00 and 
added to the judgment. 

j Raymond F. Burghardt 

Clerk 


s 
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[lettbbueai) or] 

ISRAEL, ADLER, RONCA & QUCCIARDO 

ATTOBNEY8 AT L.AW 

160 Broadway 
New York, N. Y. 10038 

November 30, 1973 

Hon. Charles L. Brieant, Jr. 

U.S. District Court Judge 
Foley Square 
New York, N.Y. 10007 

Re; Overseas African Const Corp. 

-vs- 

Eugene McMullen, dec’d. 

72 Civ. 3119 

Dear Judge Brieant: 

I have just received your Memorandum and Order in 
the above captioned case, granting my motion for summar>' 
judgment, dismissing the complaint. Application is hereby 
made to reconsider the question of payment o ny fee. 

Of course, the principal issue before the Court was 
whether there was substantial evidence to sustain the award 
of the Deputy Commission and primarily most of my brief 
and motion w’as directed accordingly. However, collateral- 
ly, the issue of unreasonable basis for appeal was raised 
by defendant McMullen against the plaintiff under Section 
926 of the Longshoremen’s and Harbor Workers Compen- 
sation Act (hereinafter referred to as LHWCA). 

In the alternative, as the attorneys for defendant Mc- 
Mullen, I request (in the even relief under Section 926 
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mentioned above was not granted) that an additional fee 
for services rendered in connection with this appeal be al- 
lowed as required by Section 928 of the LHWCA, prior to 
amendment of November 26, 1972. In either case we are 
entitled to a fee and the only question to be decided is 
whether to assess it against the plaintiff under Section 926 
or against the defendant Eugene McMullen under Section 
928 of the LHWCA. On this subject I now address myself 
to the Court. 

Defendant’s attorneys believe that the Court should as- 
sess attorneys’ fees against the plaintiff insurance carrier. 
The LHWCA like all compensation laws throughout the 
states contemplates the voluntary payment of compensation 
payments to the claimant upon receipt of notice of disabil- 
ity and injury. The plaintiff’s compensation carrier had 
knowledge of the injury and disability; it was required by 
the terms of its policy to make payments without the neces- 
sity of the legal processes actually held before the New York 
State Workmen’s Compensation Board of the U.S. Depart- 
ment of Labor and the U.S. District Court. Assuming for 
the purpose of argument that there was no federal or state 
jurisdiction as incongruously alleged by the plaintiff insur- 
ance carrier, it was clearly the intention under the tenns 
of the insurance policy that the provisions of Public Law 
206 should apply. Therefore, it follows that the claimant 
should have been paid voluntarily pursuant to the LHWCA. 

Under the law the insurance carrier c.an only stop com- 
pensation payments if it has medical evidence that the 
claimant was no longer disabled or that he returned to his 
regular work. Indeed the carrier had neither medical evi- 
dence to the contrary (it had the right to have the claimant 
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• x a min ed b> its own consultant every two weeks if neces- 
sary) or information that the claimant was working. It 
offers no excuse for failure to make payment voluntarily, 
as per the very terms of the policy or under any jurisdic- 
tion it deemed proper. 

Even after the Deputy Commissioner found as a fact 
that there was federal jurisdiction under the Defense Base 
Act and the LHWCA, it appealed the decision on the basis 
that there was a question of law involved. This is the only 
basis that can be used to appeal a compensation order. 
Questions of fact are not appealable and this is well known 
to the plaintiff’s attorneys who are prominent and knowl- 
edgeable in the compensation field. However, a plaintiff 
cannot allege that there is a question of law involved where 
none exists. 

The compensation law was also designed to discourage 
appeals being taken where awards in favor of the claimant 
are made. For this reason Section 921 of the LHWCA pro- 
vides that the insurance carrier must pay the award even 
though it appeals. In this case, the plaintiff carrier failed 
to pay the award, failed to ask for timely relief to stay 
the payment of compensation, although personally advised 
by the undersigned that this was a complete violation of 
the law. The technical excuse given was that no executor 
had been appointed under New York State Law. However, 
even after the plaintiff’s attorneys were furnish with proof 
thereof in January, 1973, it never paid that award and 
remains unpaid as of this date! 

The entire attitude of the plaintiff’s carrier was that 
they would not pay under any circumstances. And now 
that it has been shown that its position is legally untenable. 
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it should he made t*> ,.ay to the full extent of the law for 
its unreasonableness. It is not required to be shown that 
the plaintiff insurance carrier acted in a “frivolous” or 
even “malicious” manner as recited by the Court in its 
opinion (next to the last page). It must merely be shown 
that it was “without unreasonable ground” as per Section 
926 of the LHWCA. 

On this point, I re;<pectfully refer the Court to the un- 
disputed facts: 

1. Eugene McMullen was employed by the plaintiff, 
Overseas African Const. Corp. 

2. Said contract of employment provided for compen- 
sation benefits to be paid. 

3. The employer obtained a policy of insurance for 
this purpose with the plaintiff’s insurance carrier, 
specifically covering this work to be done in CJhisi- 
maio, Somolia nnder Public Law 208. (commonly 
known as the Defense Base Act) and as recited by 
in the Court decision dated November 21, 1973 “the 
conclusion is inescapable that both regarded the 
Chisimaio project as within the Defense Base Act.” 

4. Defendant Eugene McMullen became disabled with- 
in the meaning of the Defense Base Act and the 
LHWCA. (There is absolutely no medical evi- 
dence to the contrary.) 

5. That upon the employee’s retnm to the United 
States he applied to his employer and its insurance 
carrier for compensation and medical benefits in 
early 1969. 

6. That all compensation benefits were denied by the 
plaintiff insurance carrier. 
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7. That claimant attempted to have his rights en- 
forced under the New York State Workmen’s Com- 
pensation Law; failed; proceeded in the federal 
compensation laws and was leg^ally snccessfuL 

8. Under Section 935 of the LHWCA, the insurance 
carrier stands in the place of the employer and 

(1) Notice to or knowledge of an employer of the 
occurrence of the injury shall be notice to or 
knowledge of the carrier, 

(2) jurisdiction of the employer by a deputy com- 
missioner, the Board or any court under this 
Act shall be jurisdiction of the carrier and 

(3) any requirement by a deputy commissioner, 
the Board or the Secretary or any court under 
any compensation order, finding, or decision 
shall be binding upon the carrier in the same 
manner and to the same extent as upon the 
employer. 

Therefore, contrary to the New York principal of law, that 
the “employer canrot waive the carrier’s rights’’ as stated 
by the Court in its decision dated November 21, 1973, there 
is an exception by statute in the instant case under federal 
law. The employer. Overseas African Construction Corp. 
adtr.its jurisdiction under the Defense Base Act and since 
the insurance carrier stands m Us shoes, U too cannot deny 
jurisdiction. Again I wish to refer to my argument supra 
that even if we assume there is no federal or state juris- 
diction and the plaintiff insurance carrier does not deny 
the existence of the policy, then why were not voluntary 
payments made under Public Law 208 (D.B.A.) as required 
by its terms! The insurance carrier by its stubborn un- 
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reasonable refusal to pay had caused the claimant untold 
aggravation and to be dragged through the streets of 
poverty and degradation and humiliation, and by its actions 
may have contributed to his death. I do not make the latter 
statement without good reason. At the conclusion of the 
hearing held before the Deputy Commission January 25, 
1972, wherein the claimant was subjected to prolonged, 
direct and cross examination, he complained to me of chest 
pain, stated that he did not think he could make it home 
on the subway but did not have enough money to take a 
cab. I loaned him $10 for this purpose. I was advised at a 
later date that he was hospitali 2 %d and died January 30, 
1972 due to a heart condition (within five days from the 
date of the hearing). 

The LHWCA was amended November 26, 1972 and 
under the new Section 928(a) the carrier is now liable for 
attorneys fees where a claimant is successful in his claim. 
It is thus the intention of Congress to hold carrier respon- 
sible for attorneys’ fees and not to charge the claimant for 
same. 

Based on the unreasonable actions of the insurance car- 
rier and the new Section 928(a) supra, it is requested that 
the carrier be charged $6,500.00 for attorneys’ fees to be 
paid separate and apart from all compensation that may 
be due and payable to the Estate of Eugene McMullen. 

Under the old section 928 of the LHWCA, in the event, 
the Court does not find the insurance carrier >n violation of 
Section 926, then we request additional fees to be allowed 
in the amount of $3,000.00. It is estimated that I have ex- 
pended 25 hours time in preparing this case for trial before 
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the Deputy Commission and approximately 36 hours ad- 
ditional time in connection with this appeal, including this 
application. May I state to the Court that I am a specialist 
in workmen’s compenation matters, I personally have over 
20 years experience in this field and other members of my 
firm have had over 40 years experience. 

Respectfully submitted, 

Israel, Adler, Ronca & Oucciardo 

By: 

Angelo C. Oucciardo 
Member of the firm 

cc : Jacowitz & Silverman, P.C. 

44 Court Street 
Brooklyn, N.Y. 11201 

Gilbert S. Fleischer, Esq. 

U.S. Attorney 

Admiralty & Shipping Section 
Dept, of Justice 
26 Federal Plaza 
Suite 4048 

New York, N.Y. 10007 
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[Same Title] 

Treating the within letter as a motion to reargue the 
memorandum decision and order of this Court dated No- 
vember 21, 1973, reargument is granted. 

On such reargument, the prior determination of the 
Court is adhered to, and in addition, the Court fixes the 
reasonable value of the legal services rendered to the Es- 
tate of Eugene McMullen, deceased, in this action at the 
'sum of $1,800.00, which shall be a lien on the judgment re- 
covered, in addition to the lien previously imposed for serv’- 
ices prior to entr>’ of the award before the Deputy Com- 
missioner, and the Court directs the defendant Executor 
to pay the same out of any funds received by him by rea- 
son of the Judgment in this action. 

So Ordered. 

Dated: New York, New York 
December 3, 1973 


Charles L. Brieant, Jr. 
Charles L. Brieant, Jr. 


U. S. D. J. 
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